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Mr. Chairman and Members of the Subcommittee:

My name is Gene Upshaw. I am the Executive Director of the NFL Players
Association, the labor union that represents all NFL players in collective
bargaining. I also played in the NFL for 15 seasons with the Oakland and Los
Angeles Raiders. For my accomplishments as a player, I have been honored by

induction into the Pro Football Hall of Fame.

I am pleased to respond to the Subcommittee’s invitation to appear and

testify on H.R. 1862, the Drug Free Sports Act.

The bill directs the Secretary of Commerce to issue regulations requiring
testing for steroids and other performance-enhancing substances by professional
sports leagues, including Major League Baseball, the National Basketball
Association, the National Football League, the National Hockey League, Major

League Soccer and others. Testing is to be random and occur at least once a year.



By rule, the Secretary is to issue a list of prohibited substances including those
listed by the World Anti-Doping Agency (“WADA”). The bill provides a
minimum two (2) year suspension for a positive test and permanent suspension for

a second positive test.

Before commenting on H.R. 1862, it may be helpful to the Subcommittee
for me to provide some background and explanation of the collectively-bargained
Policy and Program on Anabolic Steroids and Related Substances that has been in
place in the NFL for more than a decade. It is the most comprehensive in
professional sports today. Our results confirm that the program is very effective.
It reflects a strong and ongoing commitment by both management and our union
backed by substantial financial investments, top scientific resources and more than

a few tough decisions.

There are numerous issues on which management and labor disagree, and
we are presently involved in a difficult round of collective bargaining negotiations.
But there is complete agreement on this: steroids and other performance-
enhancing substances have no place in our game, or anywhere in sports. For many
years, we have been committed to keeping them out of the NFL, and we will
continue to work with the League, and with government and private parties, to

help remove them from American life.



The NFL began testing players for steroids in 1987; started suspending
violators in 1989; and in 1990 instituted a year-round random testing program,
including during the off-season, backed by suspensions without pay for violations.
The program has strong features to deter evasion, including suspension for players
testing positive for masking agents or who attempt to dilute their urine to beat the
tests. Players who test positive are subject to up to 24 unannounced tests per year,
including during the off-season. They remain subject to this frequent, year-round

testing for the remainder of their professional football careers.

We also recognize the importance of staying current, and have consistently
expanded our own list of prohibited substances — in the past several years, nearly
20 additional substances have been added to the banned list. Those included
ephedra, which we prohibited three years ago. As the Subcommittee knows, the
federal government’s ban of that dangerous supplement was just limited by a
District Court Judge. Nonetheless, ephedra will remain a prohibited substance in

the NFL because of the risks it continues to present to our player population.

This process of ongoing review is one of the most important aspects of our
Program. The League and the players meet on a quarterly basis to review the
operation of the Program and discuss issues. Every year the Policy is re-written —
hopefully for the better. We expect shortly to conclude that process for 2005 and

will shortly publish the revised Policy and distribute it to all the players. We will
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provide the Subcommittee with the new version, but I can highlight a couple of

changes today.

First, we have reduced the threshold for a testosterone positive. While a
player formerly had to have a t:e ratio greater than 6:1 for a positive test, that ratio

will now be 4:1.

Second, we have increased the maximum number of off-season tests from 2
to 6 per player. Thus, at a time when other drug testing organizations both in this
country and around the world are sharply reducing their “out of competition”
testing, we are sending the message to our players that steroid use is inappropriate

at any time — in-season or out.

Why has this issue been among the highest priorities of the NFL and its

players?

First, these substances threaten the fairness and the integrity of the game
on the field. To allow the use of steroids and banned stimulants would not only
condone cheating, but also compel others to use them to remain competitive. Our
own players want to rid the League of these substances so they can compete on a

level playing field.



Second, we have a responsibility to protect our players from the
demonstrated adverse health effects of steroids and other banned substances.
Medical literature is replete with research linking the use of these substances to a

wide range of serious health problems.

Third, we take seriously our role in educating and leading young people.
As President Bush said, the use of performance-enhancing drugs is dangerous and
sends the wrong message that there are shortcuts to success and that performance
at any price is more important than integrity. Our players regularly meet with
young people — both athletes and non-athletes, girls as well as boys — in a wide
variety of settings, including our “Pipeline to the Pros” sessions. We consistently
emphasize that steroids or other drugs are the wrong course for players. They are

dangerous. They are unfair. They are wrong.

The key provisions of our policy are:

e An annual test for all players plus unannounced random testing in and out

of season. We test players on all teams each week of the season,

conducting more than 9,000 tests a year for steroids and related substances.



e A list of more than 70 prohibited substances, including anabolic steroids,
steroid precursors, growth hormone, stimulants and masking agents. This

list is continually revised and expanded.

¢ A mandatory four-game suspension (25 percent of the regular season
schedule) without pay upon a first violation. A second violation would
result in a six-game suspension and a third would ban a player for a
minimum of one year. Players cannot return to the field after a suspension

until they test clean and are cleared for play.

e Strict liability for players who test positive. Violations are not excused
because a player says he was unaware that a product contained a banned

substance.

e Education of players and teams about the program through literature,

videos, a toll-free hotline and mandatory meetings.

The consistent application of these core tenets has resulted in the
recognition by experts in the field of the NFL’s policy as the most effective in
professional sports. Over the past five seasons, less than 1 percent of our players

have violated our steroid program and been suspended. In short, virtually all of



our players get the message and participate in the NFL without using anabolic

steroids or other performance-enhancing substances.

We would be naive if we did not understand that there are temptations and
pressures to succeed facing football players that require us to make education and

deterrence of substance abuse a constant priority.

When our steroid testing lab — the U.C.L.A. Olympic Analytical Laboratory
— informed us in 2003 of the new designer steroid called THG, we immediately

added it to our banned substance list.

As we go forward, we will continue to be vigilant. The NFL spends $10
million a year on our steroid and drug programs, including the funding of research
to identify new substances and to improve testing. To date, close to $100 million

has been invested on this initiative. And we are prepared to do more if necessary.

Despite efforts that we and others in sport have made to eliminate anabolic
steroids and other performance-enhancing drugs from athletic competitions, there
are those in America and elsewhere who will seek to beat the system by designing
and producing illicit substances that inappropriately affect athletic performance

while escaping detection.



We are proud of our Program and what it has accomplished. Is it perfect?
Does it catch everyone? No. But the players overwhelmingly support the
program, recognize its value, and believe it applies to all players in a fair and

even-handed way.

In that respect, our Program is different from any other drug testing
program the Subcommittee is likely to examine. It has not been imposed by
management or by a sports federation or any other governing body. The players
were not dragged unwillingly to the bargaining table. In the NFL, players and
teams recognized the problem and have reached a common consensus that these
substances had to get out of the game and that testing and tough discipline for
violators were the key elements of an effective program. For more than a decade,
as thousands of players have entered the League, this Program has continued to

have extraordinary support from players.

Let me turn briefly to comment on H.R. 1862. While we share the goals
that the legislation is designed to achieve, there are important differences in our
approach from that outlined by the bill.

H.R. 1862 would impose a Federal regulatory regime on all professional
sports requiring a uniform testing and discipline system. Sports leagues would be
mandated to establish a uniform steroid testing program based on the World Anti-

Doping Agency list of prohibited substances.
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The bill provides that that Secretary of Commerce may exempt Leagues
that have adopted testing policies and procedures that “exceed the requirements”
of Federal regulations. However, it is not clear what that phase covers. For
example, would a League have to impose greater penalties than the bill prescribes
to be exempt? Would a League have to ban more substances than the WADA in
order to “exceed” the federal regulatory requirements? Would more tests than
required by the Secretary of Commerce be needed to obtain exemption? The bill
answers none of these questions and unless the Federal regulations mandated the
most minimal requirements, the possibility of qualifying for an exemption might

be illusory.

Furthermore, the bill fails to acknowledge the collective bargaining process
or address the special characteristics of individual team sports. The number of
games played, the size of the team rosters, the average length of a player’s career,
the physical demands of the individual sport, the length of preseason training, are
just a few of the characteristics that differentiate the individual team sports and
affect the components of a successful testing program. Although the penalties
proposed by H.R. 1862 for a positive test may be appropriate for Olympic
competitions occurring every two or four years; they are not suitable for
professional football. The penalties and testing regime we have adopted and have
been implementing have been effective and have the support of management and

the players. Moreover, the costs of running such a program are substantial and a
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successful testing program must take into account the capabilities of U.S.-based

testing facilities. In sum, H.R. 1862 raises several critical issues. For example:

o Does the Secretary of Commerce possesses the expertise or experience

to effectively implement the broad powers conferred by H.R. 18627

o Is a uniform penalty structure and testing program appropriate for all
professional sports? In other words, when it comes to professional team

sports, does “One Size Fits All”?

o Finally, will a statute mandating a uniform substance abuse testing
program administered by the Federal Government be as effective and
likely to succeed as one produced and implemented through collective
bargaining, and which has been praised for more than a decade by many

experts who have led anti-doping efforts in sports?
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One simple but powerful fact will be of interest to the Subcommittee: I
constantly spend a great deal of time with current NFL players, and I cannot recall
an occasion in more than ten years in which a player who used steroids was
defended by his teammates or any other player. NFL players know what cheating

1s and they do not want cheating or cheaters in our game.

In considering the effectiveness of our program, the comments of current

players and coaches are instructive:

“I’m not sure how much more we can do with our steroid policy.
1t is already the most comprehensive testing in professional sports.
If you are doing steroids now, you’ve got some kind of death wish
because I doubt very much there are many players taking steroids
now in the NFL.” Rob Konrad, Oakland Raiders, Boston Globe,
March 31, 2005.

“I was drug tested for steroids just last week and I was drug tested
through the season. I just have a hard time believing that people
can do it and beat the system the way it is.” Sean O’Hara, New
York Giants, Newsday, April 1, 2005.

“The NFL has been very clear about steroids and that feeling
permeates every locker room. So it is considered bad to do
anything like that, not only from an organizational standpoint, but
a player-to-player standpoint. You will be frowned upon if another
player found out you were taking steroids. I think there is a very
small percentage of guys in the NFL doing it. Very small.”
Jerome Bettis, Pittsburgh Steelers, New York Daily News, April 21,
2005.

“I coached in the League before there was [a steroid policy]. I can see
the difference. That’s how far our professional sport has come. I think it
is the cleanest professional organization in the world.” Dick Vermeil,
Head Coach, Kansas City Chiefs, Florida Today, May 16, 2004.
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I hope that as it continues its review, the Subcommittee will understand the
importance of this level of player support, and will respect the process by which it

has been achieved and maintained.

Today new challenges are being presented to our society by the improper
use of human growth hormone and the continuing advance of gene therapy and

genetic manipulation.

Both the government and private sectors must aggressively address these
challenges. If not, the secret designers of new illicit substances will slog on, and
the future will bring more high-profile grand jury investigations, health risks to
young people and dishonor to sports. NFL players are prepared to do their part, as

they have for more than 15 years.

Mr. Chairman, we in the NFL thank you for your leadership on this issue,

and we appreciate the opportunity to testify today.
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